Deed of variation of charitable trust
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(Inc.) Charitable Trust

PCE-723735-15-14-V3

1

Deed of variation of charitable trust
Dated:

Parties
Jonathon Mark Purdue, David John Eaton, Edward George Heald, Josie Samantha
Ogden Schroeder, Stephen Edward Clarke, Helen Rebecca Shorthouse, James
Benjamin Stewart and Hannah Katherine Dunlop
(Trustees)
Background
A.

By deed dated 28 March 2002 (Deed) the parties named as trustees in the Deed
declared certain rules for the creation of a charitable trust (Trust) for the charitable
purposes as set out in the Deed.

B.

The Trustees as named above are the present trustees of the Trust and comprise
the present Board of Trustees of the Trust.

C.

Clause 12 of the Deed provides that the rules as set out in the Deed may be altered,
added to, rescinded or otherwise amended by a unanimous resolution passed at a
meeting of the trustees, provided that no such amendment shall detract from the
exclusively charitable nature of the Trust, or be made to clauses 12 and 13 of the
Deed. Clauses 12 and 13 of the Deed have been carried over into this deed and
replaced by clauses 10 and 14 respectively of this deed.

D.

The Trustees wish to exercise the power in clause 12 of the Deed by way of entering
into this deed, which shall be by way of variation of the Deed and which shall have
the effect of replacing the provisions of the Deed, except and insofar as the original
provisions of the Deed may be incorporated into this deed.

E.

By way of further background:
i.

the YMCA of Christchurch was first established as a voluntary organisation
in 1862 with the purpose of providing fellowship, mutual support and
recreation programme for young men;

ii.

the organisation was later registered as an incorporated society under the
Charitable Trusts Act 1957, under the name of Young Men’s Christian
Association Trust Board. In August 1965 the Trust registered a name
change, being the Young Men’s Christian Association of Christchurch
Incorporated;

iii.

the organisation is known as ‘YMCA Christchurch’ and has been registered
with the Charities Commission as Young Men’s Christian Association of
Christchurch Incorporated since 2008. Annual returns are filed with the
Charities Commission;
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iv.

the YMCA of Christchurch is a voluntary member of a federated group of
YMCAs who are collectively known as YMCA New Zealand, which was
Incorporated as the National Council of YMCAs Trust Board under the
Charitable Trusts Act in 1954, and later changed its name to National
Council of YMCA’s Incorporated in 1995. This was registered with the
Charities Commission in 2008.

Operative part
1.

Definitions and interpretation

1.1.

In this deed, unless the context otherwise requires:
1.1.1.

Administration Costs means all administration charges, other fees, taxes
and duties which in the opinion of the Trustees are properly payable from
the income and/or capital of the Trust Fund, including the employment of
professional advisers, agents, officers and staff.

1.1.2.

Balance Date means 31 January of each year, or such other date as the
Trustees may from time to time determine.

1.1.3.

Charitable Purpose means, subject to the express terms of any particular
charitable gift which can be carried out within the terms of this deed, and
with particular emphasis on youth, the purposes set out in clause 3 of the
Deed, being to develop Christian character through:
1.1.3.1.

The search for a deeper understanding of Christian values and
their application to daily life; and

1.1.3.2.

The recognition of the sanctity of each individual and the
encouragement of his or her entire development in body, mind
and spirit; and

1.1.3.3.

The encouragement of a community spirit in which people care
for and support each other and work together in searching for
justice, freedom and peace; and

1.1.3.4.

In addition, the Trustees acknowledge:
1.1.3.4.1

The Paris Basis of the World Alliance of YMCAs as
interpreted by the Kampala Principles and they
accept these statements as the basis of affiliation of
the National Council of Young Men’s Christian
Associations of New Zealand to the World Alliance
of Young Men’s Christian Associations. The full text
of the Paris Basis and the Kampala Principles is
given in Appendix 1 as attached to the Deed;

1.1.3.4.2

Challenge 21 as approved by the World Council of
YMCAs in 1998, the full text of which is given
Appendix 11 as attached to the Deed.
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1.1.4.1

The foregoing activities are to be conducted only in furtherance of the
Charitable Purpose and are not to be so construed as to authorise the
pursuit of any activity which is not part of the Charitable Purpose as
defined in this deed. Any private benefit which is conferred on any
individual or individuals must be incidental to the pursuit of the Charitable
Purpose. The duties, powers and discretions of the Trustees shall be
limited accordingly and shall be restricted to activities carried out in, or
provided from, New Zealand.

1.1.4.2

The term “Charitable Purpose” as used and defined in this deed shall only
include those purposes which are:
1.1.4.2.1 charitable in the legal sense, so as not to offend the rule
against perpetuities, as now existing, or any similar rule of law
which may from time to time replace or modify the existing
rule, and
1.1.4.2.2 which are from time to time regarded as being exclusively
charitable for the purpose of the revenue laws of New Zealand,
and
1.1.4.2.3 which are acceptable for the purpose of obtaining and
maintaining registration under the Charities Act 2005 (NZ) and
the Charitable Trusts Act 1957, or any enactment replacing
either of those statutes.

1.2

Person includes any natural person, bank, company, corporation, corporation
sole, firm, government, trust, or body of persons where the corporate or
unincorporated and any other legal entity.

1.3

Property means cash, real and personal property of every type, choses in action
and all other rights and interests.

1.4

Trust means The Young Men’s Christian Association of Christchurch (Inc.)
Charitable Trust which is constituted by the Deed and is varied by this deed.

1.5

Trust Fund means the present assets and liabilities held by the Trustees and all
other money, property and assets transferred to or acquired by the Trustees by
whatever means, including all accumulations of income and additions thereto not
appropriated to or applied for any other purpose in accordance with this deed.

1.6

Trustees means the Trustees hereinbefore mentioned or otherwise the Trustee
or Trustees for the time being of this Trust.

2

Name and office

2.1

The Trust as constituted by the Deed and as varied by this deed shall continue to be
called The Young Men’s Christian Association of Christchurch (Inc.)
Charitable Trust or such other name as the Trustees shall at any time in their
discretion determine by resolution, and the office of the Trust shall be such place in
Christchurch as the Trustees may from time to time determine.
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3

Acknowledgement and variation of trust

3.1

The Trustees acknowledge that the activities of the Trustees pursuant to the Deed,
as varied by this deed, should wherever possible follow the specific purposes set out
in clause 1.1.3 above, and in doing so the Trustees should seek to achieve the widest
possible benefit for the Charitable Purpose. The Trustees further declare that they
will hold the Trust Fund on the trusts and with the powers set out in the Deed, as
varied by this deed, and implied by law.

4

Trusts of income and capital

4.1

The Trustees shall hold the Trust Fund in perpetuity upon the following trusts:
4.1.1 Firstly, towards the payment of any or all Administration Costs.
4.1.2 Secondly, the Trustees may pay or apply the whole or any part of the net
annual income arising from the Trust Fund, and/or the whole or any part of
the capital of the Trust Fund, for the Charitable Purpose as defined in this
deed, in such manner as the Trustees shall in their absolute discretion and
from time to time think fit.
4.1.3 Thirdly, the Trustees shall accumulate so much of the net annual income
which is not paid or applied in accordance with clause 4.1.2 above, so that
such accumulations shall be added to and form part of the capital of the Trust
Fund, provided however that no such accumulations shall take place if they
would infringe any legal or equitable rule which may be in existence at any
time during the term of this Trust, and provided further that the Trustees shall
have the power to resort to such accumulations at any time and to pay or
apply those accumulations or any part of them as if they were income in the
then current year without being required to recoup the same.

5

Income benefit or advantage to be applied to the charitable purpose

5.1

Any income, benefit or advantage shall be applied to the Charitable Purpose of the
Trust.

5.2

No Trustee or person associated with a Trustee shall derive any income, benefit or
advantage from the Trust, where they can materially influence the payment of the
income, benefit or advantage, except where that income, benefit or advantage is
derived from:
5.2.1 Goods and services provided to the Trust rendered in the course of business
charged at no greater rate than current market rates; or
5.2.2 Interest on money lent at no greater rate than current market rates.

5.3

The provisions and effect of this clause shall not be removed from this document
and shall be included and implied into any document replacing this document.

6

Power of appointment and removal of trustees
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6.1

The Trustees for the time being shall have the power, exercisable from time to time
and by simple majority decision, to appoint such additional Trustees and advisory
Trustees as they may determine. Each such appointment shall be for a maximum
term of three years and may be reviewed at the expiry of that period. If a Trustee is
re-appointed then such re-appointment shall again be for a maximum term of three
years and may be reviewed at the expiry of that period. A Trustee is eligible to be
re-appointed in this manner for a further two terms of three years each, but no
Trustee shall hold office for a continuous period exceeding twelve years.
Notwithstanding the provisions of this clause 6, the Chief Executive Officer who is
for the time being employed by the Trustees to carry out that role shall at all times
be appointed and act as a Trustee of the Trust, and the above terms regarding the
period of appointment shall not apply to such person.

6.2

The Trustees for the time being shall have the power, exercisable from time to time
and by a minimum of a two-thirds majority decision, to remove any Trustee or any
advisory Trustees as they may determine, without giving any reason for such
removal.

6.3

Exercise of the powers of appointment and removal shall always be by deed.

6.4

Each appointment or removal of a Trustee shall take effect as provided in the
instrument of appointment or of removal, may take effect on a future date or upon
the occurrence of a future event, and may, if so specified, be revocable until
effective.

6.5

To facilitate the vesting, transfer or assignment of the assets comprising the Trust
Fund to the Trustees for the time being, following the exercise of the power of
removal, every person, at any time being a Trustee, irrevocably appoints the holders
of the power of removal to be their attorneys to do all things necessary to vest,
transfer and assign all Property forming the Trust Fund and no person shall be
concerned to inquire of or question the propriety or otherwise of such vesting,
transfer or assignment.

6.6

Vacation of office: A Trustee ceases to be a Trustee:
6.6.1 If he or she dies, or loses the physical or mental capacity required to carry
out the role, or becomes subject to a property order or personal order made
under the Protection of Personal and Property Rights Act 1988; or
6.6.2 If he or she becomes bankrupt or otherwise insolvent or makes an
arrangement or composition with his or her creditors generally; or
6.6.3 If he or she is convicted of a criminal offence which in the opinion of a simple
majority of all other Trustees makes his or her position as a Trustee
undesirable; or
6.6.4 If he or she resigns by written notice addressed to the Trustees and delivered
to the office of the Trust, such notice to be effective at the time when it is so
received unless a later time is specified in the notice; or
6.6.5 If he or she is removed from office in accordance with Clause 6.2 above; or

PCE-723735-15-14-V3
TCD10

6
6.6.6 If he or she is absent from two consecutive Trustee meetings without the
prior approval of the Chairperson, which approval shall not be unreasonably
withheld.
7

Trustees’ powers

7.1

To achieve the objects of the Trust, the Trustees shall have in the administration,
management and investment of the Trust Fund all the rights, powers and privileges
of a natural person, including the employment of professional advisers, agents,
officers and staff (which may include a Trustee or Trustees), and co-opting the
services of other persons (in addition to the Trustees who are for the time being
appointed), as the Trustees from time to time think fit. Subject to the Trusts
imposed by this deed, the Trustees may deal with the Trust Fund as if the Trustees
were the absolute owners of and beneficially entitled to the Trust Fund. Accordingly,
in addition to any specific powers vested in the Trustees by law, the Trustees may
do any act or thing or procure the doing of any act or thing or enter into any
obligation whatever, including without limiting the extensive powers given by this
clause, the unrestricted power to borrow and raise money, and to give securities and
guarantees.

7.2

Without in any way limiting the wide powers conferred by clause 7.1, the Trustees
shall:
7.2.1 Have power to invest the Trust Fund and the income from the Trust Fund not
immediately required for the objects of the Trust;
7.2.2 In making any investment, exercise the care, diligence and skill required of
a prudent Trustee as set out in the Trustee Act 1956. The same standard of
care shall be applicable to all Trustees irrespective of a Trustee’s profession,
employment or business;
7.2.3 Have power to purchase, take on lease, rent, or otherwise acquire any real
or personal Property;
7.2.4 Have power to sell, exchange, maintain, improve, lease, hire, mortgage,
dispose of, manage, control, invest, reserve, or otherwise deal with and turn
to account any real or personal Property vested in the Trust;
7.2.5 Have power to borrow or raise money by any means and upon any conditions;
7.2.6 Have power to make loans to any person, unincorporated body or
corporation, whether secured or unsecured upon any terms;
7.2.7 Have power to give guarantees in favour of any person, unincorporated body
or corporation, whether secured or unsecured and upon any terms;
7.2.8 Have power to open and operate trading and savings accounts and other
bank accounts of any nature;
7.2.9 Have power to carry on business;
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7.2.10 Have power to employ and monitor a Chief Executive Officer, Managers and
staff, and engage agents and appoint representatives;
7.2.11 Have power to apply for and acquire licences or permits;
7.2.12 Have power to engage in prosecution, defend, and otherwise take any legal
action or legal proceedings (including arbitration or mediation) on behalf of
the Trust or any of its affiliated bodies and for that purpose to expend monies
and employ solicitors, counsel and other advisers;
7.2.13 Have power to join and affiliate with any person or other organisation of
whatever kind and having similar objects so long as that person or other
organisation does not have objects that prejudice or contravene the objects
of the Trust;
7.2.14 Have power to promote branches of the Trust at any place and to assist such
branches either financially or otherwise;
7.2.15 Have power to edit, print, publish, and distribute magazines, posters,
newspapers, books, pamphlets, and other literature; and
7.2.16 Have power to exercise all the other powers contained in the Trustee Act
1956.
7.2.17 Have power to procure the support of other persons by way of the raising of
funds from the public generally, or from any other body or organisation,
whether charitable or non-charitable.
7.3

The Trustees may exercise their powers in any manner and upon such terms and
conditions as they think fit.

8

Miscellaneous provisions

8.1

The Trustees shall be entitled to retain any assets of whatever kind or nature gifted
or transferred to the Trustees by any person, or otherwise acquired by the Trustees,
and the retention of such assets by the Trustees shall not breach any duty or
obligation of the Trustees under the Trustee Act 1956 or otherwise.

8.2

The Trustees in investing any part of the Trust Fund shall not be under any obligation
or duty to diversify investments. The Trustees shall have no liability to a donor or
to any person in respect of the investment of the Trust Fund, including in respect of
any loss of income or capital suffered by the Trust Fund, except in the case of wilful
default or dishonesty. This shall constitute a contrary intention for the purposes of
Section 13D of the Trustee Act 1956.

9

Limitation of trustee liability

9.1

The Trustees are chargeable respectively only in respect of the money, securities
and other assets that they actually receive, or which, but for their own acts,
omissions, neglect or defaults they would have received.
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9.2

The Trustees are each answerable and responsible respectively only for their own
acts, receipts, omissions, neglect and defaults and not for those of each other, or of
any other person with whom, or into whose hands, any trust money, securities or
other assets has been properly deposited or received by such other person as agent
for, or on behalf of, the Trustees.

9.3

Notwithstanding the prudence or otherwise of retaining assets in the Trust Fund, no
Trustee shall be liable for any loss suffered by the Trust Fund by reason of the
Trustees retaining any asset forming part of the Trust Fund.

9.4

No Trustee or former Trustee acting or purporting to act in the execution of the trusts
of this deed shall be under any personal liability for any loss arising, whether directly
or indirectly, from the execution of the Trust, which is not attributable to:
9.4.1 The dishonesty of the Trustee;
9.4.2 The dishonesty of the servants of the Trustee; or
9.4.3 A wilful commission or omission by the Trustee or by the servants of the
Trustee of any act known by the Trustee or such servants to be a breach of
trust.

9.5

No Trustee shall be bound to take any proceedings against a Co-Trustee or former
Trustee for any breach or alleged breach of trust committed by a Co-Trustee or
former Trustee.

9.6

Each Trustee or former Trustee shall be entitled to a full and complete indemnity
from the Trust Fund for any personal liability which that Trustee may incur in any
way arising out of or in connection with that Trustee acting or purporting to act as a
Trustee of the Trust, provided such liability is not attributable to that Trustee’s own
dishonesty, or the dishonesty of the servants of the Trustees or to the wilful
commission or omission by that Trustee or by servants of the Trustee of any act
known by that Trustee to be a breach of trust.

10

Amendment of Trust deed

10.1

The provisions of this deed may be altered, added to, rescinded or otherwise
amended by a unanimous resolution passed at a meeting of the Trustees, provided
that no such amendment shall detract from the exclusively charitable nature of the
Trust, or result in the distribution of its assets on winding up or dissolution for any
purpose that is not exclusively charitable.

10.2

Notice of any modification or variation of this deed under this clause 10 must be
given to Charities Services (or other entity which provides such services) in
accordance with the Charities Act 2005 and to the Registrar of Incorporated Societies
in accordance with the Charitable Trusts Act 1957 (if applicable).

11

Special charging clause

11.1

Any Trustee of this Trust, being a Solicitor or other professional or business person,
will be entitled to charge all usual and proper fees for:
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11.1.1

Services performed as a Trustee of this Trust, and

11.1.2

Professional and other services performed in the administration of this
Trust, whether performed personally or by that person’s firm, as if
that person was not a Trustee hereof.

12

Proceedings of the trustees

12.1

In addition to the Chief Executive Officer as referred to in clause 6.1 above (and who
shall at all times be appointed as a Trustee), the minimum number of other Trustees
who are appointed under this deed at any time shall be five (5) and the maximum
number shall be nine (9).

12.2

All decisions of the Trustees shall be made by a minimum of a two-thirds majority
unless otherwise specified in this deed or in the rules referred to below.

12.3

The Trustees may make their decisions and hold and regulate meetings on such
terms and in such manner as they shall from time to time think fit. This includes
the power to make decisions by telephone, facsimile, electronic and other means of
communication and by any one or more documents in the same or similar form.

12.4

The Trustees may from time to time delegate any of their powers or duties to any
person or persons as the Trustees may think fit, to assist in promoting or achieving
the Charitable Purpose of this Trust, and the Trustees may from time to time make
rules (and vary such rules at any time) relating to the delegation and administration
of such powers or duties as they think fit. The Trustees shall have the power to
revoke any such delegation at such time as they shall think fit, and any person or
persons to whom any powers or duties are delegated shall at all times be bound by
the Charitable Purpose of the Trust.

12.5

The Trustees shall meet on at least an annual basis, on dates to be decided, for the
purpose of carrying out the administration of the Trust. The Trustees shall establish
rules regarding the conduct of such meetings and the appointment of a chairperson,
secretary and treasurer, or other officers, for such meetings. Any such person who
shall hold office at such meetings may be a Trustee, or may be a person who is not
a Trustee, at the discretion of the Trustees.

12.6

Trustees shall be reimbursed for all approved reasonable expenditure directly
incurred in carrying out agreed duties on behalf of the Trust.

12.7

The Trustees may from time to time establish committees. The Trustees shall in all
cases retain the right to revoke the establishment of a committee. The existence of
a committee shall not prevent the exercise of any power by the Trustees.

12.8

The Trustees shall cause proper books of account to be maintained. True and
accurate entries shall be made of all assets and liabilities and of all the sums of
money received and paid by the Trust in the management of the Trust. The books
of account and financial statements shall be maintained and presented with common
accounting policies. All moneys received by the Trust shall promptly be paid into an
account in the name of the Trust at such bank as the Trustees shall from time to
time in writing appoint. No money may be withdrawn from the account except by
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the authority of the Trustees and under such terms and conditions as the Trustees
shall determine in writing.
12.9

As soon as practicable after the Balance Date the Trustees shall arrange for the
preparation of the Trust’s annual accounts. At least once in every year the annual
accounts must be examined by independent audit and the correctness of the balance
sheets and statement of income and expenditure ascertained by the auditor to the
Trust. The audit shall be carried out in accordance with the standards for audits
issued from time to time by Chartered Accountants Australia and New Zealand. A
copy of the audited accounts shall be made available to members of the public on
request.

12.10 In addition to the meeting referred to in clause 12.5 above, the Trustees may in their
discretion convene an annual meeting which members of the public can attend, to
enable the Trustees to report to those present on the activities of the Trust and
answer questions raised by any person who is present at the meeting. The Trustees
shall give suitable notice to the public of the time and place of such meeting.
12.11 Documents and contractually binding agreements must be signed on behalf of the
Trust by:
12.11.1

all of the Trustees acting together, or

12.11.2

a lesser number of the Trustees, under the authority of a decision of
all the Trustees, or

12.11.3

the Chief Executive Officer of the Trust or such other officer or
employee of the Trust who is acting under the authority of a decision
of all the Trustees.

13

Incorporation of the trust

13.1

The Trustees may at any time in their absolute discretion incorporate as a Board
under the Charitable Trusts Act 1957, and in such event each reference to “Trustees”
in this deed shall be deemed to mean and refer to “the Board” which is constituted
under the provisions of the above Act, and any documents and contractually binding
agreements can then be signed by the Board on behalf of the Trust, either under
seal, or by a number of members of the Board as approved by the Board from time
to time.

14

Winding up

14.1

On the winding up or dissolution of the Trust, all surplus assets after the payment of
costs, debts and liabilities shall be given to such similar exclusively charitable
organisation or organisations within New Zealand as the Trustees decide, or if the
Trustees are unable to make such decision, then the surplus assets shall be disposed
of in accordance with the directions of the High Court pursuant to section 27 of the
Charitable Trusts Act 1957.
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